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I am very pleased to be here and speak about the topic of grounds and
procedures for deprivation of liberty.
I would like to start by saying something which is obvious but maybe
overlooked nevertheless, which is that while most of IHL, particularly the
Geneva Conventions III and IV, deal with deprivation of liberty2, there is
not a single definition for detention, internment, criminal detention, arrest.
Definitions do not exist and this is part of the reason why we are struggling
with some of the issues that I shall be talking about.
I will be speaking about internment, one of the obvious types of
deprivation of liberty mentioned in IHL treaties, or rather regulated and
even authorised by IHL treaties, which is the non-criminal detention of a
person for serious reasons of security. As we know, this is a particularly an
1
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IHL-related form of detention, a non-criminal detention of a person who is
believed to represent a security threat. It may occur, as we heard
previously, in both international and non-international conflict, the
difference being, that international conflict provides far more rules than
NIAC.
By way of reminder, there are two types of armed conflicts under IHL.
International armed conflicts are those waged between States3, or between
a State and a national liberation movement4 provided the requisite
conditions have been fulfilled5. It is generally accepted that an international
armed conflict is triggered when a “difference” between two States leads to
the use of armed force by one against the other, regardless of the intensity
of fighting or its duration6. IHL governing international armed conflict is
comprised of a series of treaties, the most important of which are the 1949
Geneva Conventions for the protection of victims of war and the First
Additional Protocol thereto of 1977. International armed conflicts were for
centuries governed primarily by rules of customary IHL, which still
remains an important source of applicable rules to this day.
A non-international armed conflict is one waged between a State and
one or more organized non-State armed groups7 or between such groups
themselves8. IHL does not specify the criteria that must be met for the
threshold of non-international armed conflict to be reached, but they have
been identified in practice, jurisprudence and doctrine. It is generally
accepted that a certain intensity of hostilities and the requisite organization
of the non-State armed group are conditions that must be fulfilled in order
to classify a situation of violence as a NIAC9. The most important sources
of IHL governing non-international armed conflicts are Article 3 Common
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to the 1949 Geneva Conventions, Additional Protocol II thereto of 1977,
and customary IHL.
It should be noted that NIAC has become the prevalent type of armed
conflict today and that the typology of NIACs has expanded over the past
decade. In addition to “traditional” NIACs in which government armed
forces fight against one or more organized non-State armed groups within
the territory of a State, NIACs with an extraterritorial element have also
emerged. These are, inter alia, armed conflicts in which the armed forces
of one or more States, or of an international or regional organization, fight
alongside the armed forces of a “host” State, in its territory, against one or
more organized non-State armed groups.
Let me just say a few words about international armed conflict (IAC).
Prisoners of war are interned and are actually internees rather than
detainees and the Third Convention provides an explicit legal basis for their
detention in article 21 by saying “prisoners of war may be interned”, but it
doesn’t say why. The Convention doesn’t say “it is because they represent
a serious security threat”. It is status-based detention, which starts from the
obvious notion that these are people who are per se security threats, who
are POWs, captured combatants, members of the opposing armed forces in
an international armed conflict; and, therefore, their detention is necessary
until the end of active hostilities. Otherwise, they would go back to the
fight. So, one of the specificities of POW detention is that there is no
process as such. Their detention is considered lawful by the very fact of
their representing and acknowledging to represent a security threat10.
With respect to civilians the situation is a little different. In
contemporary warfare civilians are, for example, often detained not only in
direct combat, but also on the basis of intelligence information suggesting
that they represent a security threat. The purpose of the review process is to
enable a determination of whether such information is reliable and whether
the person's activity meets the high legal standard that would justify
internment and its duration.The Fourth Geneva Convention also allows the
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internment of protected persons11, for example, civilians, under certain
circumstances. Geneva Convention IV (GC IV) also provides an explicit
legal basis for such detention, and it provides the grounds as well as the
process for detention of civilians.
As regards grounds, it is a standard that amounts to either absolute
necessity or imperative reasons of security, depending on where the civilian
may be interned. The absolute necessity and imperative reasons of security
are generally understood to mean the same thing in terms of a legal
standard.
Geneva Convention IV importantly leaves a wide space to states to
determine what specific activity constitutes an imperative security threat or
makes internment absolutely necessary. Unlike combatants, who may not
be prosecuted by a capturing State for direct participation in hostilities
(combatant privilege), civilians who do so can be prosecuted for having
taken up arms and for all acts of violence committed during such
participation, as well as for war crimes or other crimes under international
law that might have been committed. This rule is the same in international
and non-international armed conflict. Civilian direct participation is not a
violation of IHL and is not a war crime per se under either treaty or
customary IHL12. Clearly, while the Convention, again, doesn’t say what it
is, direct participation in hostilities by a civilian is obviously a security
threat to the detaining power. But it is not just direct participation in
hostilities; other acts will need that standard too. So, it may be anything
from, for example, financing combat operations, espionage and a range of
other activities that the detaining state in an international armed conflict
thinks that the civilian is conducting or belongs to the opposing side and for
which a civilian may be interned for security reasons.
But there are procedures provided for civilian internment in IAC and
they boil down to the fact that “any decision on internment must be
reconsidered, as soon as possible, by a court or administrative board”. Once
again, depending on the territory on which a civilian is interned, the
wording slightly differs but essentially means that civilian internment must
be reconsidered initially, very quickly after a decision is made, and then
periodically, at least every six months. Civilian internment must cease as
11
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soon as the reasons which necessitated it no longer exist13. It must in any
event end “as soon as possible after the close of hostilities”14. Unjustifiable
delay in the repatriation of civilians is also a grave breach of Additional
Protocol I15.
Therefore, there are two issues related to civilian detention in
international armed conflict that I would like to raise. One is: when does
internment begin? I have no answer and don’t know if there is one, so, I
quote the treaty: «Any decision on internment must be reconsidered, as
soon as possible, by a court or administrative board». I shall come to the
Court and Board later. But the question is: When is the decision made and
when does internment begin? I have posed this question to legal advisers of
the militaries and they look at me and say “What?”. There’s not a huge
amount of thinking about this, but it’s not a capricious question in any
shape or form.
The question arises because in practice we have situations, particularly
now in extra-territorial operations, where a person is picked up, transferred
to another country, transferred to the original country. Nobody has decided
his or her status, so, is this internment, or what is it at the end of the day?
When is he or she going to be transferred into criminal detention? So, the
question: When does internment begin? still remains and by internment, I
mean a situation of long-term detention which requires procedural grounds
and procedural safeguards16.
The ICRC has its own idea of when it begins, but it’s not a matter of
public records, and this is something that we will be doing and thinking
about further. I think it is an open question. It didn’t used to be, but because
13
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of what we’re seeing on the ground and the number of people who don’t
know, who have no process and yet are being shunted around, the need to
consider the issue has been raised.
The second open question is that some state doctrines or policy
documents related to international armed conflict give a definition for
civilian internees under GC IV and then another category refers to
“Unprivileged belligerents, also civilians”.
There is some debate among experts whether, on its own, the Fourth
Geneva Convention constitutes a sufficient legal basis for the internment of
civilians in IAC or whether it must be accompanied by domestic law of a
statutory nature (legislation). It is not clear why this question is posed only
in relation to the Fourth Convention and not the Third Convention, for
there is no reason to conclude that the treaties differ in the legal authority
provided or in the level of elaboration of rights granted. It is submitted that
the Fourth Convention constitutes a sufficient legal basis for internment,
which means that States do not have to enact additional domestic
legislation to provide for a legal basis17.
Now, again, I don’t want to go into the unprivileged belligerent versus
civilian, I’m just talking about the issue of review and my question is the
following: I understand, of course, that unprivileged belligerents are
persons who take a direct part in hostility or may conduct other pernicious
activities against the security of the detaining State but then, who are
civilian internees, outside that category? If the standard for everyone is
imperative reasons of security, then why is there a separate civilian internee
category? And whenever we’ve asked, “Who are these folks?” – given the
fact that, as we know, you cannot have collective internment of civilians, it
always has to be an individual assessment. Therefore, there’s always and
has to be an individual assessment of whether a person represents a security
threat – this remains unclear to me. Again, I’m not going into the politics of
civilians versus unlawful belligerents, I’m talking about what the definition
means in terms of internment or not.
Grounds and procedures in non-international armed conflicts, leaving
aside the issue of legal authority to detain, are not explicitly provided for in
the law. However, the fact and the possibility as well as the authorisation
for internment are mentioned in both Common Article 3 and Additional
Protocol II.
Common Article 3 to the 1949 Geneva Conventions, which is
recognized as reflecting customary IHL, expressly provides for protections
that must be afforded to persons taking no active part in hostilities,
17
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including members of the armed forces who have laid down their arms, as
well as to those placed hors de combat “by sickness, wounds, detention, or
any other cause”. Detention is thus explicitly mentioned as one of the
“causes” that will give rise to the application of the protections of Common
Article 3. These protections are meant to apply to any form of detention
related to the armed conflict and will, therefore, also apply to detention for
serious security reasons, i.e. internment.
Additional Protocol II to the Geneva Conventions, adopted in 1977 most provisions of which are widely considered to reflect customary IHL
as well - also governs deprivation of liberty in NIAC. Article 4 (1) of the
Protocol lists fundamental guarantees for all persons who do not take direct
part in hostilities or who have ceased to take a direct part, “whether or not
their liberty has been restricted”. Article 5 is entitled: “Persons whose
liberty has been restricted”, and specifies that its provisions (additional to
those of Article 4), apply whether persons are “interned or detained” in
relation to the armed conflict18. According to the Commentary to Article 5
(1): “[I]t is appropriate to recall its far-reaching scope. It covers both
persons being penally prosecuted and those deprived of their liberty for
security reasons, without being prosecuted under penal law. However, there
must be a link between the situation of conflict and the deprivation of
liberty; consequently prisoners held under normal rules of criminal law are
not covered by this provision”19. It should also be noted that article 5 (2)
provides for further obligations of “those who are responsible for the
internment or detention” of persons whose liberty has been restricted20.
According to the Commentary, this expression “relates to persons who are
responsible de facto for camps, prisons, or any other places of detention,
independently of any recognized legal authority”21. Additional Protocol II
contains further references to deprivation of liberty for reasons related to
the armed conflict as well22.
As is evident, Common Article 3 is silent on the grounds or procedural
safeguards for persons interned in NIAC, even though internment is
practiced by both States and non-State armed groups. Additional Protocol
II explicitly mentions internment, thus confirming that it is a form of
deprivation of liberty inherent to NIAC, but likewise does not refer to the
grounds for internment or the procedural rights. Lack of sufficient rules in
IHL has become a legal and protection issue over time given that, as
already mentioned, NIAC is the prevalent type of armed conflict today and
that the typology of NIACs has expanded over the past decade. In addition
18
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to the paucity of IHL, there are also unresolved issues related to the
application of human rights law23, some of which are mentioned below. It
is thus submitted that the legal framework governing internment in NIAC
should be determined on a case-by-case basis, i.e. taking into account the
relevant legal obligations in each context.
We had operational issues fifteen years ago, as a result of which we
issued an institutional position which expressed the grounds for detention
in NIAC, the imperative reasons of security, and what the process should
be. Regarding our grounds, allow me to say that, while yes, States do have
a large margin of appreciation in terms of what specific activity will be
considered as an imperative security threat, it is pretty clear to us, and I
think it is internationally recognised today, although not in practice, and
that’s a huge problem, that internment, long-term detention, cannot be
decided on based exclusively on the intelligence value a person may have.
So, if I don’t represent a security threat myself, because I’m unlikely to do
something to the detaining power, civilians or whoever else, the fact that I
may know something per se does not make me internable. It doesn’t mean I
cannot be taken aside and questioned – but not interned.
The second thing is that internment should not be used entirely as a
punishment for past activity, without any indication that that activity will
be repeated, and we have situations like that.
Finally, internment should not be used as a general deterrent for the
non-participation of other people. Therefore, it should not be used against
the person being interned but used to deter others.
In fact with regards to the non-intern aspect of things the US Supreme
Court, in either the Rasoul or the Hamdi judgement, also confirmed that
you cannot have internment under the laws of war, purely for intelligence
gathering reasons.
In any case, I’d like to raise two more points. One is the issue of
traditional NIAC, and our colleague from Niger this morning raised a very
important question. In a “traditional” NIAC occurring in the territory of a
23
It should be recalled that the other party to a NIAC is one or more organized non-State
armed groups. The suggestion, sometimes made, that domestic and/or human rights law
must be relied on when IHL is silent on a particular issue - such as grounds and procedural
safeguards for internment - does not take into account the legal framework that binds the
non-State party in a NIAC. Domestic law does not provide a legal basis for detention of any
kind by non-State armed groups and States are free to criminalize and punish such activity
under national legislation. Human rights law also does not provide a legal basis for detention
by non-State armed groups. In addition, the great majority of such groups would not be able
to provide habeas corpus, as required by human rights law, in practice. (The possible
exception are cases in which a group, by virtue of stable control of territory has the ability to
act like a State authority, and where its human rights responsibilities may be recognized de
facto.) There is, however, no doubt that IHL binds non-State armed groups that are party to
a NIAC, as evidenced by the relevant treaty provisions, and customary IHL.
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State between government armed forces and one or more non-State armed
groups, domestic law, informed by the State's human rights obligations, and
IHL, constitutes the legal framework for the possible internment by States
of persons whose activity is deemed to pose a serious security threat. A
careful examination of the interplay between national law and the
applicable international legal regimes will be necessary. The right to
judicial review of detention under human rights law will, of course,
continue to apply; there are, however, differing views on whether this
obligation may be derogated from24.
While it is, of course, understood that domestic law will provide the
legal grounds and process for detention in a situation of traditional noninternational conflict, non-state armed group and a State, although I’m not
saying this is the Niger case, what happens in many instances that we see,
is that States dump the non-state armed group actors or members or
whoever they may be, into the criminal justice system. If it functioned, that
would be perfectly fine. However, in many cases, it does not function at all
and so, you have people languishing for weeks, sometimes years, either
without knowing the charges against them or without any charge at all.
What happens alternatively is that, you have habeas corpus available in
traditional NIACs. We have had situations, where the court system is
24
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No. 35, Article 9: Liberty and security of person, Advance Unedited version, para. 67,
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regards security detention under IHL). The situation is different under Article 5 ECHR,
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September
2014,
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107,
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had an occasion to state its opinion as regards situations of NIAC.
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functioning. There is a court, the State brings a militant before the court
and the judges and the lawyers are simply too frightened to take the case.
They know that if they don’t release the person, their family or themselves
will be in grave danger. What happens as a result? The military holds on to
these people, they never bring them out of the dark, because they say, “If
we bring them to the courts, the courts release them”.
What I’m trying to say is that there are many, many specific situations
of detention that can happen in relation to armed conflicts, and that even for
States that otherwise think that criminal justice may be the only avenue –
and it should be an avenue – and, of course, habeas corpus must remain an
avenue – it may be useful in certain circumstances to have within the
military, domestic law or military regulations, or whatever, grounds and
process for administrative review by the military. At the end of the day, this
is non-security, non-criminal detention. People can only be held if constant
and periodic review shows that they need to be, otherwise criminal
detention may mean that they be put away for a very long period of time. It
can ease the pressure on huge prison overcrowding in many countries and it
can ease the pressure on the criminal justice system itself.
So, on very few occasions we have actually been in a position to say to
the States that are overwhelmed, “Why don’t you try this”. There are some
cases where we actually had the military bring people out from the dark,
because they don’t want to bring them to the courts. But after
administrative review, they have realized, for example, that in sweeps they
have captured a huge number of people or a significant number of people
who should never have been there in the first place.
So, I guess what I’m saying is one needs to be pragmatic about this.
There are parallel review systems that should function in NIAC.
Administrative review can be one, habeas corpus is another and criminal
justice is the third.
Finally, as regards extra-territorial NIAC, Identifying the legal
framework governing internment becomes particularly complicated in
NIACs with an extraterritorial element, i.e. those in which the armed forces
of one or more States, or of an international or regional organization, fight
alongside the armed forces of a host State, in its territory, against one or
more organized non-State armed groups.
The fact that Article 3 common to the Geneva Conventions neither
expressly mentions internment, nor elaborates on permissible grounds or
process, has become a source of different positions on the legal basis for
internment by States in an extraterritorial NIAC25. One view is that a legal
25
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basis for internment would have to be explicit, as it is in the Fourth Geneva
Convention; in the absence of such a rule, IHL cannot provide it
implicitly26. Another view, shared by the ICRC, is that both customary and
treaty IHL contain an inherent power to intern and may in this respect be
said to provide a legal basis for internment in NIAC. This position is based
on the fact that internment is a form of deprivation of liberty which is a
common occurrence in armed conflict, not prohibited by Common Article
3, and that Additional Protocol II – which has been ratified by 167 States –
refers explicitly to internment.
Therefore, vis-à-vis legal basis there is a patchwork of different opinions
and as regards grounds and process there’s even more of a patchwork.
Quite frankly, it looks unacceptable. Because if you are a detainee in a host
country, and you’re a national of the host country, and you have an
intervening or assisting force or forces, the treatment and rather the
procedural safeguards of that person will depend entirely on national law.
For NATO States, for example, armed detention is a national
prerogative and that any guidance that may exist – and it’s good that it’s
coming out – is nevertheless non-legally binding. So, as the ICRC visits
various places of extra-territorial multinational detention, we’ve been faced
with various systems. Some have person-in-person review, with a body
doing the review and personal representatives; others have file review and
no access of the detainee to the body that is actually undertaking the
internment review.
So, this has become a real humanitarian issue for some States as you
heard this morning because of domestic cases, and for the European Court
of Human Rights it has become a legal issue as well. And yet, as our
director, Helen Durham, said this morning, regardless of the fact that it’s
fairly clear that international collective thinking and results on standards on
grounds and process on detention are obviously necessary, there does not
seem to be a will to do so and that is incredibly regrettable.
The paucity of IHL treaty rules on grounds and procedural safeguards in
NIAC, and the human rights law-related issues mentioned above, led the
ICRC to try and bridge the uncertainty by means of institutional guidelines
issued in 2005, entitled “Procedural Principles and Safeguards for
Internment/Administrative Detention27 in Armed Conflict and Other
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See, e.g., Judgment of a UK High Court in Mohammed v Ministry of Defence & Ors
[2014] EWHC 1369 (QB), 2 May 2014, para.s 22-293, at: http://www.judiciary.gov.uk/wpcontent/uploads/2014/05/mohammed-v-mod.pdf
27
The terms “internment” and “administrative detention” are used interchangeably in
the guidance. It encompasses, in addition to armed conflict, other situations of violence, as
the ICRC has observed in practice that non-criminal detention for security reasons is a
common occurrence in peacetime practice as well.
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Situations of Violence”28 (hereafter "ICRC guidelines"). The rules
formulated are based on law and policy29, and are meant to be implemented
in a manner that takes into account the specific circumstances at hand30.
The guidelines are relied on by the ICRC in its operational dialogue with
States, international and regional forces, and other actors. Only two issues
of relevance addressed in the guidelines will be briefly summarized here:
grounds for internment and the review process to determine the lawfulness
of internment.
The guidelines rely on “imperative reasons of security” as the minimum
legal standard that should inform internment decisions in all situations of
violence31, including NIAC. This policy choice was adopted because it
emphasizes the exceptional nature of internment and is already in wide use
when States resort to non-criminal detention for security reasons. It seems
also to be appropriate in NIACs with an extraterritorial element, in which a
foreign force, or forces, is detaining non-nationals in the territory of a host
State, as the wording is based on the internment standard applicable in
occupied territories under the Fourth Geneva Convention32. On this and
other issues, the guidelines take into account and attempt to reflect a basic
feature of IHL, which is the need to strike a balance between the
considerations of humanity on the one hand, and military necessity on the
other.
While activity that meets the “imperative reasons of security” standard
may warrant internment, it is conversely clear that internment may not be
resorted to for the sole purpose of interrogation or intelligence gathering,
unless the person in question is otherwise deemed to represent a serious
security threat. Similarly, internment may not be resorted to in order to
punish a person for past activity, or to act as a general deterrent to the
future activity of another person. As a general matter, internment should
not be used in lieu of criminal prosecution in individual cases when
criminal process is in fact feasible. It must in any event be recognized that
28

The institutional position is entitled: “Procedural Principles and Safeguards for
Internment/Administrative Detention in Armed Conflict and Other Situations of Violence”.
It was published as Annex 1 to an ICRC Report on “International Humanitarian Law and the
Challenges of Contemporary Armed Conflicts” presented to the 30th International
Conference of the Red Cross and Red Crescent held in Geneva in 2007. See:
http://www.icrc.org/eng/assets/files/other/icrc_002_0892.pdf
29
The purpose of the Commentary is only to provide an overview of the various legal
sources, primarily IHL, but also international human rights law, on the basis of which the
rules were formulated.
30
The guidelines are also meant to be contextually applied, if and when a non-State
armed group non-criminally detains/interns persons for security reasons related to the armed
conflict.
31
The guidelines do not cover POW detention, outlined above.
32
Fourth Geneva Convention, supra note 24, art. 78.
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the imperative reasons of security standard are high, and careful evaluation
of whether it has been met must take place in relation to each person
detained.
In relation to the process regarding procedural safeguards for detention,
we essentially try to be very pragmatic. Its guidelines are based on law and
policy, mainly IHL, and I will just mention the three or four main ones.
Firstly, for internment, of course, a person needs to be told as promptly
as possible about the reasons for his/her internment, in a language that
he/she understands. An internee likewise has the right to challenge, with
the least possible delay, the lawfulness of his or her detention33.
Secondly, the initial internment review needs to be done promptly by an
independent or impartial body34 – we deliberately said independent or
impartial body, we didn’t say court. It will depend on the circumstances
whether we will operationally tell a State that a court should or should not
be involved– there will be cases where courts don’t exist or it’s not feasible
and an extra-territorial detention will most often be the case. It should be
noted that, in practice, mounting an effective challenge will presuppose the
fulfilment of several procedural and practical steps, including: i) providing
internees with sufficient evidence supporting the allegations against them,
ii) ensuring that procedures are in place to enable internees to seek and
obtain additional evidence, and iii) making sure that internees understand
the various stages of the internment review process and the process as a
whole. Where internment review is administrative rather than judicial in
nature, ensuring the requisite independence and impartiality of the review
body will require particular attention35. Assistance should be provided
whenever feasible, but other modalities to ensure expert legal assistance
may be considered as well.
Thirdly, there must be a periodic review, at least twice yearly, of the
initial review decision to maintain detention. Our sense is also that people –
detainees, internees – should be able to come before any administrative
body in person and that, wherever feasible, they should be able to have
some access to some form of legal advice, including personal
representatives. The right to periodical review of the lawfulness of
continued internment is also provided for in the guidelines. Periodical
review obliges the detaining authority to ascertain whether the detainee
continues to pose an imperative threat to security and to order release if that
is not the case. The safeguards that apply to initial reviews are also to be
applied for periodical reviews.
33
For the legal sources and rationale of the ICRC's formulation of this principle see
ICRC Guidelines, supra note 47, pp. 385-386.
34
For the legal sources and rationale of the ICRC's formulation of this principle see
ICRC Guidelines. Ibid., pp. 386-387.
35
See supra note 16.
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So, these are guidelines that we put out some time ago and I’m happy to
say that there have been States who have incorporated some of them into
their doctrines or military manuals. But I repeat this all remains policy at a
national level so it is not legally binding at the national level as far as we
know and there are no guidelines at the international level of a similar
nature that would regulate this issue. Yes, the Copenhagen guidelines exist
related to security detention. A rather small group of States were involved
and it did not go hugely far in terms of acceptance, or even awareness.
It should be noted that the ICRC presented an overview of the
humanitarian and legal problems observed in detention, particularly in
NIAC, to the 31st International Conference of the Red Cross and Red
Crescent held in Geneva in November 2011. Based on Resolution 1 of the
Conference, the organization is undertaking a process of research and
consultations36 with States, and other relevant actors, and was tasked with
presenting the 32nd International Conference37, to be held in 2015, with a
range of options and recommendations on how to strengthen IHL to better
address these issues. The consultations have focused on whether and how
the rules of IHL protecting detainees in NIAC should be strengthened, in
four priority areas identified by the ICRC: (1) conditions of detention; (2)
vulnerable categories of detainees; (3) grounds and procedures for
deprivation of liberty; and (4) transfers of detainees from one authority to
another. The consultation process will inform the ICRC’s draft report and
resolution for the 32nd International Conference, at which a decision on
further steps is expected to be taken by the participants. The desired goal is
to produce an outcome instrument that would elaborate and thus strengthen
the standards applicable to detention in NIAC. Although the exact nature of
such an instrument is still to be determined, States participating in the
consultation process so far have generally expressed a preference for a text
of a non-binding nature. The process to develop such an outcome
instrument would likely begin after the 32nd International Conference.
So, if there’s one point that I would like to end on it is simply to say
that, on the one hand, planning for detention – and by that I mean for
grounds and process in detention – is necessary before any armed conflict
erupts or occurs because there is no chance that there will not be detainees,
and on the other hand, detention must not be too complicated. We know
36

More information on the process, as well as the relevant documents, are available on
the ICRC’s website at: http://www.icrc.org/eng/what-we-do/other-activities/developmentihl/strengthening-legal-protection-ihl-detention.htm
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The quadrennial International Conference of the Red Cross and Red Crescent gathers
components of the International Red Cross and Red Crescent Movement (National Red
Cross and Red Crescent Societies, the ICRC, and the International Federation of Red Cross
and Red Crescent Societies), and all States parties to the 1949 Geneva Conventions. The
Conventions have been universally ratified.
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more than anecdotally, what John Swords mentioned as a “may happen” –
which is where the State simply uses kinetic force and kills rather than
detains. And it’s not a good policy to constrain States in armed conflict not
to detain.
In fact, a balance needs to be found between on the one hand, the
exigency of detention in armed conflict, in particular, non-international
armed conflict, and on the other hand, the detainee’s rights through
procedural safeguards. However, the procedure should not be so
complicated that States would be entirely put off organizing detention.
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