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The title of this presentation suggests considering the complex 
reality of contemporary armed conflicts after the Geneva 
Conventions (GCs). In the second half of last century as well as in 
the recent decades armed confrontations between states (IACs) have 
continued to occur, either individually or through coalitions of states 
and occasionally with the participation of an international 
organization. On the other hand, the vast majority of armed conflicts 
after 1949 have been non-international armed conflicts (NIACs) and 
they still outnumber IACs in the present time. Contemporary NIACs, 
however, do not always correspond to the traditional type of internal 
conflict – insurgents fighting against the government of a state within 
the boundaries of its territory – which before 1949, and irrespective 
of its motives, was considered as falling within the purview of 
individual states only.  

Historically, in the decolonization period internal conflicts often 
had the nature of wars of national liberation, which in the Fifties and 
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the Sixties gave rise to the formation of newly independent states. 
The enlargement of the international community, however, did not 
bring world peace but, on the contrary, new types of armed conflict 
emerged in the following decades giving rise to considerable 
challenges for IHL.  

As regards the parties to the conflict, a NIAC may occur either 
between state armed forces and non-state armed groups (NSAs) or 
among different NSAs. As to the geographical dimension, what we 
are facing is a number of armed conflicts which are not purely inter-
state, but are not just internal either, because they do not take place 
in the territory of one single state – and for this reason they are called 
cross-border, or in some cases transnational, armed conflicts. Two 
main scenarios are described consisting, on one hand, in the 
expansion of the internal fighting into the territory of a foreign state 
(so called spill-over conflicts) and, on the other hand, in the military 
intervention of a state (or an IO) in a foreign territory, either to help 
the established government against insurgents, or to fight NSAs 
operating from that territory, or even to support insurgents against an 
incumbent government. Depending on the modalities of foreign 
intervention, or on formal steps such as recognition of belligerency, 
an internal conflict may become international; on the other hand, an 
inter-state conflict may transition to an internal conflict; last, but not 
least, armed conflicts of different types may occur in the same 
territory, either simultaneously or consecutively.  

Common Article 3 to the GCs (CA 3) condenses the essential 
rules of the GCs making them binding on each Party to an “armed 
conflict not of an international character occurring in the territory of 
one of the High Contracting Parties” without affecting the legal 
status of the parties to that conflict. This is the most relevant 
provision of CA 3 affirming and enshrining parity in obligations 
while acknowledging asymmetry in status. Customary IHL of NIAC 
has developed on the basis of CA 3 and it is presently universally 
recognized as applicable to any confrontation that goes beyond the 
first threshold of armed conflict. 

CA 3, however, does not cover all different types of situations in a 
NIAC. If taken literally, its geographical scope of application (“in the 
territory of one of the High Contracting Parties”) is rather restrictive. 
A definition of what is an “armed conflict” is not provided. But 
above all, while protecting “persons taking no active part in the 
hostilities”, CA 3 does not regulate the conduct of hostilities in 
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NIAC. On these and other aspects, after the GCs, IHL has developed 
along two main lines, one consisting of a normative-legal adjustment 
process and the other one of an interpretive-analytic activity. Both 
owe much to two other branches of International Law, i.e. Human 
Rights Law (HRL) and International Criminal Law (ICL) which have 
contributed substantially to the normative and interpretive progress 
of IHL.  

About three decades after conclusion of the CGs states undertook 
an exercise of modernization and strengthening of IHL resulting in 
the adoption of the two Additional Protocols (APs) of 8 June 1977. 
With regard to NIAC, the outcome of this process was twofold: on 
one hand, certain NIACs, i.e. wars of national liberation, were 
“upgraded” and made subject to the law of IAC (Article 4.1 AP I). 
On the other hand, a rather high threshold was established for NIACs 
other than wars of national liberation (Article 1.1 AP II), which were 
made subject to the basic rules on the conduct of hostilities including 
protection of civilian population and of certain civilian objects. 
Likewise, treaties on the protection of cultural property as well as 
conventions regarding the use of certain weapons or the prohibition 
of child soldiers, explicitly or implicitly have extended their scope of 
application to NIAC. As a consequence, a gradual alignment of the 
law on the conduct of hostilities in NIAC to the law of IAC has 
begun. 

Both APs have incorporated principles belonging to the realm of 
HRL. For example, Article 75 AP I lists a number of provisions 
taken from HRL instruments; it should be noted that while HR 
treaties include clauses permitting derogation in times of war, no 
derogation or suspension of guarantees established in Article 75 is 
allowed. The influence of HRL is especially relevant in respect of 
AP II, the preamble of which expressly affirms “the international 
instruments relating to human rights offer a basic protection to the 
human person.” For example, Article 6 AP II applying to penal 
prosecutions was clearly inspired by Articles 14 and 15 of the 
International Covenant on Civil and Political Rights (ICCPR). 

HRL has also been applied to situations of NIAC through case 
law, e.g. by the European Court of Human Rights. In other words, 
HRL not only fertilizes IHL through normative lending, but also 
somehow intrudes upon the law of NIAC by way of judicial activity. 

In 1992, the Statute of the International Criminal Tribunal for the 
former Yugoslavia (ICTY) first extended individual criminal 
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responsibility to violations of CA 3 and other customary rules in 
NIAC. Ensuing interpretations by the ICTY, the International 
Criminal Tribunal for Rwanda, mixed tribunals and eventually by the 
International Criminal have not only applied IHL to IACs and to 
NIACs, but have also promoted its knowledge and dissemination. In 
their case law we find a definition of what constitutes an armed 
conflict, as well as the application to hostilities in both IAC and 
NIAC of the principles of distinction, proportionality, precautions in 
attack and a number of other IHL principles and rules being 
identified as customary IHL applicable equally to IAC and to NIAC. 
Thus, responding to the increase of war crimes committed in armed 
conflicts, the development of ICL has contributed and is contributing 
to filling gaps which exist in IHL instruments, whilst at the same 
time reinforcing the process of osmosis from IAC to NIAC law. 

International criminal jurisprudence has not been alone in 
developing legal analyses of the changing realities in the nature of 
armed conflicts. Legal scholarship has produced substantial work 
related to the contemporary forms of armed conflicts and the 
applicable substantive law. Leading academics, military experts and 
institutions have expressed theoretical orientations relating to IHL 
both individually and through collective works resulting in important 
studies and manuals serving as references for the specialist, for the 
diplomat and for the judge. The analysis of international practice and 
the ensuing academic debate have enriched our knowledge of IHL 
and the ability of those who operate in the field to implement its 
rules in IACs as well as in NIACs. 

The emergence of new types of NIAC has given rise to sensitive 
questions about whether IHL is still a dual IAC/NIAC system or the 
progressive convergence of IAC jus in bello and the law of NIAC is 
leading to a harmonization of the law regulating the two types of 
armed conflict.  

In the majority view, the existing binary IHL framework is still 
adequate for the purpose of regulating contemporary armed conflicts, 
with the consequence that each situation should be classified 
according to the thresholds of armed conflict and the applicable law 
should be determined on a case by case basis – with all the 
difficulties this entails for those operating on the field. Clearly, 
sensible divergences between the law of IAC and the law of NIAC 
persist, the most relevant being the treatment of persons deprived of 
their liberty; the regulation of occupied territory; and the obligations 
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of states not involved in the conflict. In respect of these aspects, it 
should be taken into account that HRL, general public international 
law and even soft law (e.g. for situations of detention) do provide 
suitable rules, which continue to apply in any armed conflict. 

Another critical issue deserving discussion on both formal and 
substantive grounds relates to equality between the parties of a 
NIAC. While the legal basis of the obligation of NSAs to respect 
IHL can be found in treaties and in customary law, their capability 
and willingness to abide by the existing rules is another matter 
altogether. For this reason, engaging NSAs in implementing IHL is 
one of the most demanding challenges facing IHL today. 


