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How are persons deprived of their liberty in relation to non-international armed conflicts 

protected under Additional Protocol II? 

 

1. Introductory remarks 

 

It is a great pleasure for me to be on this panel today with two distinguished colleagues. In 

order to commemorate the 40th anniversary of the Additional Protocols, I would like to shed 

some light on the question of how Additional Protocol II (APII) protects persons deprived of 

their liberty in relation to non-international armed conflicts. I must say that it is a privilege 

for me to speak in front of such a distinguished audience, in particular, because I noticed 

that some of the experts that negotiated APII 40 years ago are among the participants of this 

Round Table.  

I suppose you are all aware of the great importance of the subject of detainee protection, in 

particular, for the ICRC. Detainee protection is at the core of our humanitarian work. Let me 

emphasize this point by the following figures. Between 2011 and 2016, the number of 

detainees the ICRC visits rose from 540.000 to almost 1 million.1 While I trust that most of 

you know that the ICRC visits detainees, it may be less known that the ICRC visits detainees 

in various contexts and the majority of persons visited are not detained in relation to an 

armed conflict. Indeed, it continues to be a great challenge for the ICRC to be granted access 

to detainees in non-international armed conflicts, who are often considered ‘security 

detainees’ or ‘terrorists’. Still, the visits that the ICRC conducts provide us with unique 

insights into the often severe humanitarian consequences of detention. Regardless of which 

actor is depriving persons of their liberty or where they are held, all too often the ICRC finds 

that detainees are subject to extra-judicial killing, enforced disappearance, or torture and 

other forms of ill-treatment. Likewise, the ICRC frequently observes that detainees are held 

in inadequate conditions of detention, lacking, for example, adequate food, water, clothing, 

accommodation, hygienic installations, or health care; are not properly registered; or are 

deprived of meaningful contact with the outside world. In light of this reality, the substance 

of the fundamental guarantees found in articles 4 and 5 of APII continues to be of greatest 

importance.  
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 The steady increase in the number of persons the ICRC visits in detention is seen in the ICRC’s annual reports 
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What I would like to do in the coming 15 minutes are three things: First, given that we 

commemorate this year the 40th anniversary of the Additional Protocols, I will start by 

reiterating the importance of the fundamental guarantees found in articles 4 and 5 of APII. 

Second, I will zoom in on article 5 and look in particular at the question of how this provision 

balances – and here I quote the 1986 ICRC commentary - ‘humanitarian ideals’ and ‘realistic 

considerations’. And third, I will also look at what APII does not contain, namely grounds and 

procedures for internment and rules on detainee transfers. In this context, I will also say a 

few words on the multilateral process on strengthening IHL protecting persons deprived of 

their liberty, which the ICRC has been facilitating for the past 5 years.  

 

2. The importance of protections under APII 

 

Let us start by looking at article 4 of APII. This provision contains fundamental guarantees, 

which apply to persons that do not or no longer take part in hostilities, meaning civilians as 

well as fighters that are hors de combat. The chapeau of the article makes clear that these 

guarantees apply to persons deprived of liberty in relation to an armed conflict. As articles 4 

and 5 state explicitly, this includes not only persons held in relation to penal processes but 

also persons who are interned, meaning held for security reasons. 

To understand the significance of this article and in particular its first two paragraphs, we 

need to consider them in their historic context. Prior to the development of APII, IHL 

applicable in NIAC was primarily article 3 common to the fourth Geneva Convention, which is 

– as we all know – of greatest importance but also of greatest brevity. Thus, by adopting APII 

States significantly advanced humanitarian protections as compared to common article 3. 

States made explicit that, for example, corporal punishment, collective punishment, rape, 

enforced prostitution or any form of indecent assault were absolutely prohibited. While a 

number of these provisions were based on rules applicable in IAC, with regard to NIAC these 

guarantees in fact constituted ‘new law’.2  

The importance of APII for the protection of detainees becomes even more evident if we 

look at articles 5 and 6, which more narrowly deal with conditions of detention and with 

penal prosecutions. Except for the requirement that the wounded and sick shall be cared for, 

and the general prohibition of unfair trials, common article 3 contained none of the detailed 

regulations that States decided to include in articles 5 and 6. The rules that we find in articles 

5 and 6 also went beyond human rights law. While States adopted the International 

Covenant on Civil Rights (CCPR) at the same time when negotiations of the protocols were 

ongoing, the Covenant does not explicitly prohibit derogation from the humane treatment 

provisions in its article 10 and from fair trial guarantees in article 14. While the 

understanding of which norms can be derogated from has arguably changed; at the time 

that was not the case. Moreover, as compared to the Covenant, which only provides very 
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broadly that ‘all persons deprived of their liberty shall be treated with humanity and with 

respect for their inherent dignity’, States considered it necessary to define protective and 

fairly detailed rules on humane conditions of detention during non-international armed 

conflict. 

If we look at APII from today’s perspective, a first and important point is that the Protocol 

continues to be the only international law treaty that spells out essential standards for 

conditions of detention in NIAC. However, unlike in 1977 when a number of fundamental 

guarantees as listed in the Protocol could be considered new law and only applicable when 

APII applies, today the substance of the Protocol applies beyond the instrument’s scope of 

application. At least in the ICRC’s reading of customary IHL, the essence of most of the 

fundamental guarantees for persons deprived of their liberty as found in articles 4, 5 and 6, 

APII may be said to have developed into customary IHL, meaning that they apply 

independent of whether the territorial State is party to APII.  

 

3. Conditions of Detention: Striking a balance between ‘realistic considerations and 

humanitarian ideals’ 

 

If we look at the norms protecting persons deprived of their liberty more closely, the norms 

show evidence of very careful but also of very difficult negotiations. One issue that 

reportedly sparked ‘lengthy discussions’ during the negotiations was how to reconcile 

‘humanitarian needs’ and ‘realistic considerations’ when defining the obligations under 

article 5.3 Concretely, States faced important difficulties to define adequate conditions of 

detention while at the same time taking into account the realities of armed conflict and 

diversity among its parties. The result is that with regard to the protection of detainees 

under APII, we find some norms that are absolute and have to be respected and provided for 

in all circumstances and others that are to be provided within the limits of the capabilities of 

the detaining authority.4  

There is no doubt that the prohibitions listed in article 4 para.s 1 and 2 are absolute. Acts 

such as torture, rape, or collective punishment are ‘prohibited at any time and in any place 

whatsoever’.5 They cannot depend on the capabilities of the parties. Likewise, States 

decided that the requirements of article 5 para. 1 have to be respected ‘as a minimum’ with 

regard to all persons deprived of their liberty. These provisions inc, for example, the 

provision of medical care or of food and water and accommodation. Again, these standards 

are required in rather absolute terms.6 In contrast, the standards listed in article 5(2), which 

                                                           
3
 ICRC commentary of 1986, para. 4565. 

4
 ICRC commentary of 1986, para. 4565. 

5
 Article 4(2) APII. 

6
 However, as the ICRC commentary points out with regard to article 5(1)(a), which requires that ‘persons 

referred to in this paragraph shall, to the same extent as the local civilian population, be provided with food 

and drinking water’ (emphasis added):   ‘The obligation of the detaining authority remains an absolute one, 
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include important guarantees such as communication with the outside world, are to be 

provided ‘within the limits of … [the] capabilities’ of parties to armed conflicts. It is true that 

the lists of absolute norms and those that are to be provided according to capabilities do not 

always make sense. I do not want to go into details on this but rather look at why this 

difference is drawn. 

This goes back to at least two key concerns among States. The first one was that a number of 

States considered that in light of the varying socio-economic situations among States, not all 

States will be able to provide all suggested standards to their full extent. A number of States 

emphasized that ‘most non-international armed conflicts occurred in developing countries in 

which living conditions were poor’,7 and that if States are ‘unable to provide [such 

standards] even in normal circumstances’ it would be ‘miraculous to find such conditions’ in 

times of armed conflict.8  

The second concern leading to formulating norms that take into account the capabilities of 

the parties was that a number of States did not believe that non-state parties to armed 

conflicts would be able to provide for sophisticated conditions of detention. They 

emphasized that a number of armed groups have ‘only rudimentary facilities at [their] 

disposal’ and that it might be difficult for them ‘to achieve the standards of hygiene, health, 

and so forth, described in the paragraph’.9 Indeed, the drafters were very aware that 

‘inequality between the parties to the conflicts increased the difficulty of establishing 

standards’.10 Despite these challenges, there were also States that believed that conditions 

of detention provided in NIAC should not fall behind those provided in IAC.11  

While as a result of these considerations some of the standards found in article 5 were not 

considered absolute in nature, it is nonetheless clear that a party to an armed conflict 

cannot deny these basic protections arbitrarily.12 As the ICRC stressed during the 

negotiations, ‘whatever the living conditions prevailing in the territory in which the armed 

conflict was taking place, prisoners should not be treated less well than those who detained 

them’.13 Indeed, in discussions led by the ICRC regarding conditions of detention, a number 

of States and non-state forces emphasize that the least that they are able to provide for 

detainees are conditions similar to those enjoyed by the detaining forces. While this can be 

extremely low and arguably inhumane, this is a standard for which no force could claim that 

it is not able to provide. 

 

                                                                                                                                                                                     
but its content varies, depending on the living conditions prevailing in the area.’   ICRC commentary of 1986, 
para. 4573. 
7
 Mexico, p. 338 

8
 Iraq, p. 341 ; see also Iran, p. 339. 

9
 Canada. 337. 
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 Spain, p. 425 
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 Ukraine, 329. 
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 Bothe, 742.  
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 ICRC, 336. 
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4. What is not in Additional Protocol II? 

 

When looking at how Additional Protocol II protects persons deprived of their liberty, it is 

not only important to look at what the Protocol provides for but also what it does not 

provide for. In this respect, at least two points should be highlighted. 

First, APII does not address grounds and procedures for internment. The provisions on the 

treatment of persons deprived of their liberty apply to detainees and internees and thereby 

recognize that in times of armed conflict, persons may be deprived of their liberty not only in 

relation to penal prosecution but also based on security concerns. However, the Protocol 

does not provide rules similar to the internment regime found for either POWs under GCIII 

or for civilian internees under GCIV. One of the most obvious reasons for this omission is 

that States would not have agreed to any rules that define grounds and procedures 

according to which non-state parties to armed conflicts could intern state armed forces. 

While this concern remains for many States,14 it leaves an important gap in the laws of NIAC. 

IHL of NIAC does not define grounds for internment; details on how a decision of internment 

needs to be reviewed; what minimum procedural guarantees apply; or when a person has to 

be released. In practice, this means that in a number of contexts internees are held without 

adequate protection, which frequently leads to arbitrary detention without necessary 

procedural safeguards. Such detention causes deep anguish, anxiety and distress among 

internees and their families, and in some cases leads to significant psychological 

consequences. 

A second contemporary concern that APII does not address is the question of detainee 

transfers, meaning rules regulating under what conditions parties to a NIAC can transfer a 

persons from their power into the power of another authority. The drafters of APII, 

presumably, did not consider this issue because at the time, NIACs were normally fought 

between the territorial State and a non-state armed group. However, in a number of armed 

conflicts today, coalitions of States, or other multinational forces, fight jointly against one or 

more armed groups in a host State’s territory. In this context, the transfer of persons into 

the hands of a power that is likely to disrespect the transferred person’s most fundamental 

rights is a very severe humanitarian concern. 

  

5. Initiatives to strengthen detainee protection in NIAC beyond APII  

 

Against this background and in particular with regard to the gaps left in APII, I would like to 

conclude my remarks with a few words on the work that States and the ICRC have 

conducted over the past 5 years to strengthen IHL protecting persons deprived of their 

liberty, in particular in relation to NIAC. As many of you will be aware, based on Resolution 1 

adopted at the 31st International Conference of the Red Cross and Red Crescent (RCRC), 
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between 2012 and 2015 the ICRC conducted a major research and consultation process on 

how to strengthen IHL protecting persons deprived of their liberty. States largely confirmed 

the ICRC’s finding that with regard to detainee protection in NIAC, IHL needs strengthening 

in at least four areas: first, conditions of detention; second, the protection of vulnerable 

groups; third, grounds and procedures for internment; and fourth, detainee transfers. Thus, 

at the 32nd RCRC Conference in 2015, members recommended further work on the subject 

‘with the goal of producing one or more concrete and implementable but non-legally binding 

outcomes to strengthen IHL protections for persons deprived of their liberty in relation to 

armed conflict, in particular in relation to NIAC’.15 Members of the conference recognized 

that this topic ‘is a priority’.16 However, at the Conference States could not agree on how 

further work would be conducted and instead requested that at the outset of further work, 

States and the ICRC would agree on modalities of further work. Finding modalities of work is 

sadly what has occupied me and many colleagues in Geneva over the past almost two years. 

Despite a significant effort by various States and the ICRC, it has not yet been possible to 

agree on such modalities, which currently prevents States and the ICRC from working 

collectively on strengthening detainee protection based on the Conference mandate. At this 

point, I can only say that we continue to do our best in on-going consultations with States to 

find an acceptable way forward in order to build on, and complement, the important 

protections that we find in APII. 
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