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Post-release
On October 4, 2019, in Sanremo, Italy, the International and Comparative Law Research Center and
the International Institute of Humanitarian Law held a jointly organized workshop on Application
of International Humanitarian Law and International Human Rights Law in an Armed Conflict.
The purpose of the workshop was to take a closer look at the complex relationship between
the two sets of rules, in particular problems arising in this regard in the situation of an armed
conflict. This issue has repeatedly become the subject of examination in international courts, and
the current practice, far from being harmonized, reveals challenges that attempts at their coapplication may cause both to the integrity of these rules themselves and to institutions seeking to
apply them to armed conflicts and in their aftermath. The issue was discussed in two consecutive
panels, of which the first one was devoted to Interplay between International Humanitarian Law
and International Human Rights Law, and the second one – to the Application of International
Humanitarian Law and International Human Rights Law by International Courts and Tribunals.
Natalia Sokolova moderated the first panel that included Marco Sassòli, Richard B. Jackson,
Cordula Droege1*, Ady Niv, Jean-Paul Laborde.
Victoria Manko was the moderator of the second panel that included Anatoly Kovler, Wenqi Zhu,
Peter M. Kremer, Dieter Fleck.
Following welcoming remarks offered by Bakhtiyar Tuzmukhamedov, Member of the Council,
International Institute of Humanitarian Law, opening addresses were delivered by Giorgio Battisti,
Vice-President, International Institute of Humanitarian Law, and Victoria Manko, General Director,
International and Comparative Law Research Center.
As a result of the discussion, participants agreed to publish abstracts of their presentations,
following with the publication of full-papers on the issues discussed within the workshop.

1 Dr. Cordula Droege did not submit an abstract of her remarks.
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In his welcoming remarks Bakhtiyar Tuzmukhamedov noted that it was good to see
friends in the audience, some new, but most with long history. He thanked them all for
responding to a “call to arms” at an extremely short notice.
While leaving to the leadership of two institutions to present the workshop, rationale
behind it, and expected outcome, he suggested looking at the gathering as authors’
conference. He turned to the authority of Dieter Fleck, a friend of almost 25 years, as being
a master of that method. Several authoritative collections which Dr. Fleck edited, including
The Handbook of International Humanitarian Law, The Handbook of International Law of
Military Operations, and The Handbook of the Law of Visiting Forces, were born out of such
meetings. Prof. Tuzmukhamedov expressed belief that the Center had capacity to arrange
a publication that could be then offered to law libraries and other interested parties, and
suggested that participants entertained that proposal. He then introduced leaders of the
two co-organizers of this workshop, Giorgio Battisti and Victoria Manko.
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Welcome address by Giorgio Battisti*
On behalf of the President of the Institute, Professor Edoardo Greppi, it’s a real pleasure
for me to welcome you all to Sanremo, on the occasion of the workshop regarding the
Application of International Humanitarian Law and International Human Rights Law in
an Armed Conflict.
Today’s topic is very stimulating since human rights are an intrinsic part of the legal rules
governing conflicts and other emergency situations. In this regard, the interplay between
the international humanitarian law and international human rights law in armed conflicts
is one of the responses of our time to the dynamics of war.
The two bodies of rules pursue the same objectives in order to achieve the greatest
possible protection of individuals in all circumstances, especially nowadays, considering
that no rules are respected in ongoing armed conflicts, where 90% of casualties are
civilians.
In my opinion, as a seasoned soldier, this is a very
important topic because, at the end of the day, the
last elements of this process are the young soldiers
and tactical commanders in the field, who have to
correctly apply the guidelines, Standing Operating
Procedures and directives. These norms, in my
experience, must be understandable and applicable
for them, offering guidance on how to interpret and
apply the various conventions to military operations.
In the last twenty-five years, the international scenario
has profoundly transformed; the nature of armed
conflicts has deeply changed, and the concepts of
war and peace have become blurred by the changing
characteristics of warfare. Armed conflicts – both
international and non-international – are still a reality,
and the issue of the enforcement of international
humanitarian law and the respect of human rights
and human values has acquired fundamental
importance on the international agenda.
At the same time, the knowledge of the basic principles and rules of international
humanitarian law is crucial not only for military people but also for all those involved in
peace-building and peace-keeping operations.
Even if there is a growing awareness of what is right and wrong in the context of
armed conflicts, we must consider that – on the field – the same rules may have diverse
interpretation due to the different cultural background of military forces, national interests
and, above all, the priority task of each commander: to protect his soldiers!
* Vice-President of the International Institute of Humanitarian Law. Retired Lieutenant General in the Italian Army.
His last assignment was Commander Italian Army Training and Doctrine Command in Rome. General Battisti
served in command and leadership positions from platoon through Corps and Army Command, including the
Cadets’ Regiment at the Military Academy, the “Taurinense” Alpini Brigade and the NATO Rapid Deployable
Corps – Italy. Throughout his career has held multiple command and staff positions in Italy and abroad. He took
part in the UN mission to Somalia in 1993, and the NATO one to Bosnia in 1997. Furthermore, he deployed to
Afghanistan four times, in 2001/02, 2003, 2007 and 2013/14. During his last tour of duty in Kabul General Battisti
served as ISAF HQs Chief of Staff.
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Panel 1: Interplay between International Humanitarian Law and
International Human Rights Law
Natalia Sokolova*
(moderator of the panel)
For quite some time there has been an on-going scholarly
debate on the issues of international protection of individuals
in an armed conflict in the context of the relation between
IHL and HRL. No matter how complicated the theoretical
constructions are, the reality turns out to be even more
ambiguous.
Human rights must be ensured in times of peace and in times
of armed conflict. If human rights are violated and individuals seek to protect them in
international human rights bodies, it is important to take into account the conditions or
circumstances of enforcement of their rights in situations of the armed conflict when
assessing the obligations of States to promote, for example, the right to life or the right to
personal integrity.
Effective and practicable protection of rights in times of armed conflict requires particular
circumstances be taken into account, including striking the right balance between IHL and
HRL and finding proper ways and modes of applicability of HRL rules in the environment
of an armed conflict.
It is sometimes argued that international human rights treaties should be applied in the
context of both international and non-international armed conflicts. However, due regard
must be given to the principal role of IHL rules in the armed conflict.
One more problem arises here. Respect for human rights is one of the basic principles of
international law that binds all actors capable of exercising authority in a certain territory,
including non-state actors.
States apply IHL provisions as a threshold to limit human rights in armed conflict, for
example, by prohibiting arbitrary deprivation of life in armed conflict.
International customs also play a special role as a source of international law. However,
the question of whether the rules of a particular human rights treaty are applicable in a
situation of armed conflict and to what extent, if this is not expressly stated, has not got any
unambiguous answer.
The peculiarities of the conditions of armed conflict require an assessment of the
circumstances and obligations aimed to ensure, for example, the principle of proportionality
or the adoption of precautionary measures under IHL. The compliance with IHL should
mean or be interpreted in the context of the absence of any violation under HRL.
Much contemplation over interaction and relationship between IHL and IHRL should not,
as I think, obscure the fact that IHL and IHRL provide for different legal regimes within
* Doctor of Law, Associate Professor, Head of the Department of International Law, Academic Director of the
Research Institute at Kutafin Moscow State Law University (MSAL).
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which the relevant relations are regulated but which nevertheless overlap.
To date, the scientific literature, as well as the practice of States and international
organizations have demonstrated the use of different approaches to describing the
relationship between international humanitarian law and international human rights law.
The questions of how to distinguish between situations where either international
humanitarian law should be applied or international human rights law should be applied
or both, how the rules of these branches should be applied together and, finally, how to
resolve conflicts that arise, are still open.
But today’s discussion, I think, shed light on, at least, some issues.
When it comes to situations of armed conflict, IHL provisions must not simply be taken
into account but applied effectively and comprehensively.
There are absolute prohibitions, such as the prohibition of torture. They are expressly
prohibited by both HRL and IHL. But there is another situation. Thus, the right to life is
protected both in peacetime and in situations of armed conflict, but, given the scope of
obligations under HRL and IHL, this not necessarily serves as the basis for competition in
the fulfillment of States’ obligations to ensure this right.
The debate, also involving the general issues of the IHL-HRL relationship, will continue. The
practice of international human rights bodies would fuel and encourage further discussion.
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Marco Sassòli*
The Interplay between International Humanitarian Law
(IHL) and International Human Rights Law (IHRL)
Although IHL and IHRL have a different history, sources and structure
for most of their rules and while IHL makes many distinctions
unknown in IHRL (in particular, between civilians and combatants),
the substance of their rules leads in most cases to the same result. The
most important differences between the two branches concern the
admissibility in IHL to use lethal force against legitimate targets and to
intern certain persons without trial and sometimes even without any
individual procedure. In those respects, IHRL appears to be more protective than IHL, but its rules may
not be realistic in an armed conflict.
It is today generally accepted that IHRL also applies in armed conflicts, while it remains controversial
whether and to what extent it applies extraterritorially and whether it addresses non-State armed
groups. Many IHRL rules are also subject to possible derogations in situations of emergency, including
armed conflicts.
When both IHL and IHRL apply to a certain problem in an armed conflict but lead to different results,
it is controversial how to determine the applicable law. First, it is not entirely clear when rules can be
considered to be diverging. Second, when there are divergences, the majority opinion considers that
the applicable rule must be found by applying the lex specialis principle. However, the meaning of this
principle is subject to controversy. In my view, one must determine which conflicting rule constitutes
the lex specialis in every specific situation, taking into account as well the overall systemic purposes of
international law. This results in most cases in similar outcomes as those achieved by applying a more
modern approach requiring a systemic integration between different rules of international law. This
seems to be the approach of the European Court of Human Rights when it declares that in armed
conflicts the rules of the European Convention of Human Rights “should be accommodated, as far as
possible,” with the applicable IHL rules.
The ICRC increasingly invokes IHRL outside of armed conflicts but also in armed conflicts when IHRL
constitutes the lex specialis. Human rights bodies also have plenty of opportunities to address IHL issues.
Most human rights treaties allow derogations from certain human rights only if such derogations are
compatible with IHL. It is furthermore accepted that the content of certain human rights obligations
during armed conflicts must be interpreted in light of IHL, and most would even argue that IHL prevails
in some situations and in some respects over the applicable IHRL rules. This obliges human rights
mechanisms to take IHL into account. Finally, the mandates of some human rights mechanisms allow
them to deal equally with IHL violations.
Victims of IHL violations often have no other remedy than to try and trigger a procedure before a human
rights body. Human rights bodies, however, sometimes neglect the specificities of IHL and armed
conflicts. This may lead to unrealistic findings, in particular when they apply exclusively human rights
law to a problem arising in warfare or when they determine the lex specialis incorrectly. If they apply
IHL where it prevails according to the lex specialis rule as described above, such a risk does not exist,
but members of human rights bodies are often not sufficiently familiar with IHL and its philosophy.
This can be remedied by training such members and their staff. In any case, however, the jurisdiction
of such bodies in NIACs is generally limited to violations committed by the governmental side.
* Director of the Geneva Academy of International Humanitarian Law and Human Rights and professor of
international law at the Faculty of Law of the University of Geneva.
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Richard B. Jackson*
IHL (LOAC) and IHRL (Human Rights):
How Do They Interact?
What is the debate?
It is not so much a conflict of laws discussion, “Which body of
law applies?”
Instead, it is a question of how the two bodies of law are
complementary and how they interact differently for different
states, depending on their treaty obligations and their interpretation of the law. But the
answer to this question can have a profound effect on the way military operations are
conducted for each state in multinational operations.
Why is this discussion important to JAG’s?
The US approach [of insisting on applying the Law of Armed Conflict in our military
operations, in a way consistent with the general principles common to both bodies of law]
provides a training standard we can apply across the spectrum of operations and extends
the protections of the LOAC to the victims of armed conflict.
It is also important to understand how our allies are dealing with this issue and the
limitations it presents for their (and our multinational) operations.
There is an increasing “judicialization of warfare” occurring in courts and human rights
bodies around the world.
The application of the procedural standards of HR law [judicial review of military actions,
“independent” investigations of all deaths, access to courts for redress and compensation]
threaten allied paralysis in military operations.
Different HR standards for use of force and search and seizure result in national caveats,
also limiting ops.
The areas where there will be the most impact are in detention, targeting, CIVCAS
investigations, and definitions of self-defense authority.
And we have to articulate the US/North American views on this issue to defend our position
against worldwide efforts by HR bodies to impose a different set of standards on military
operations.

* 30 years on active duty in the US Army, serving in the Infantry and the Judge Advocate General’s Corps, as an
Infantry Platoon Leader, then as a Legal Advisor at all levels of US and multinational commands, culminating
with the Senior Legal Advisor at NATO Joint Forces Command - Naples. Served in conflict zones in Panama,
Haiti, Bosnia, Kosovo, and Iraq. Spent 11 years as a senior civilian military attorney, the IHL Advisor to the US
Army Judge Advocate General. Spoken at international law venues all over the world, authored numerous
law review articles, and was a contributing author to three books, including the recent 2nd edition of an IHL
textbook The Law of Armed Conflict: An Operational Approach.
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Ady Niv*
The Tension between IHL and IHRL in Practice
As both IHL and IHRL endeavor to promote the protection
of individuals it is only natural that there is an overlap in
the rights that they protect, as well as in the situations that
they may cover. Indeed, both branches of law acknowledge
the existence of the other (see, e.g., API Art. 72, ICCPR, Art. 4,
and ECHR, Art. 15). However, IHL and IHRL do not necessarily
occupy the same space at the same time. IHL operates only in
times of armed conflict and is limited to the territories involved,
whereas IHRL operates at all times but may be limited, depending on the instrument, in its
geographical application. Therefore, discussion on the tension between the two branches
requires first recognizing in which cases IHRL norms apply in armed conflict. This is not
always obvious and is subject to considerable controversy.
As an example, according to the ICJ, the ICCPR may apply also in extraterritorial situations,
a position that is resisted by certain States (such as the USA and Israel). But even presuming
that the term “to be within, or subject to, State jurisdiction” provides for the application of
Human Rights instruments extraterritorially, it is not clear in which situations this notion
actually manifests. According to the ECtHR, air bombardment does not establish sufficient
jurisdictional link for the purpose of the ECHR,1 whereas, according to the IAComHR,
shooting down an airplane in international airspace is sufficient for placing the victims
under the authority of the State for the purpose of ACHR.2
Presuming that IHRL is applicable in the specific scenario in armed conflict and that it
co-exists with IHL, the second step is to examine their dynamics. When both paradigms
coincide with each other, then the relationship between the two is characterized as one
of complementarity and mutual reinforcement. When, however, they are not completely
compatible, it is the interpretation principle of lex specialis that is invoked and the norm
that is best tailored to the situation prevails.
The tension that emanates from the applicability of both paradigms could be exemplified in
the scenario where, in an armed conflict between State A and State B, a group of hundreds
or thousands of (seemingly) civilians of the latter State approach the border to protest
against State A and to violently breach the border. On the one hand, it is an activity that
could be considered as part of the armed conflict which threatens the security and the
territorial integrity of State A and, consequently, should be dealt with as any other act of
hostility within an armed conflict. On the other hand, a protest is traditionally considered
to fall within the law enforcement paradigm. The decision on which paradigm applies
has lethal consequences in practice. In a recent case dealing with such a scenario, a court
adopted the ‘parallel approach’3 that requires the army to decide on a case-by-case basis
* Judicial Cooperation Advisor at Eurojust (2018-2019), Legal Officer at the United Nations ad-hoc International

Criminal Tribunals (2014-2017), Lawyer at Israel’s Ministry of Justice Department of Special International Affairs
(2010-2014), Legal Officer and Military Prosecutor at the Military Advocate General’s corps (2003-2008),
Co-founder of ALMA – the Association for the Promotion of International Law.
1 URL: https://hudoc.echr.coe.int/eng.
2 URL: https://www.cidh.oas.org/annualrep/99eng/Merits/Cuba11.589.htm.
3 URL:https: //supremedecisions.court.gov.il/Home/Download?path=EnglishVerdicts\\18\\030\\030\\
k08&fileName=18030030.K08&type=2.
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whether the individual is a ‘central rioter’ (to be dealt with according to ‘law enforcement
paradigm’) or a civilian who directly participates in hostilities (to be treated according to
‘military operation paradigm’).
This solution, while aesthetic in theory and legally straightforward, is very problematic in
practice. In addition to the tremendous difficulties in conducting such case-by-case onthe-spot assessments, there are other outstanding important questions. For example,
considering that the ‘central rioters’ and the DPHs are intermingled in the crowd, can the
soldiers use tear gas? According to IHRL, soldiers have to exhaust non-lethal measures
before the use of lethal ones can be even considered; however, in the IHL regime, the use
of chemical weapons in armed conflict is prohibited.
Similarly, the obligation to open a criminal investigation in the case of death caused by
State agents differs greatly if the use of force was done within the law enforcement or the
military operation paradigms; the transparency of the investigation is also affected. Where
the two regimes apply simultaneously to the same event, a preliminary examination will
be required in order to recognize, first, which legal regime applied at the moment of the
use of lethal force.
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Jean-Paul Laborde*
Application of International Humanitarian Law
and International Human Rights Law in Armed Conflict
First, the distinction between wartime and peacetime is
nowadays more and more vague. Thus, it is more and more
difficult to know exactly when IHL should apply and when IHRL
would be applicable. In addition, there might be an overlap
between the application of both since there are human rights,
more specifically, the right to life, for which no derogation is
admissible, while at the same time killing action is, of course,
allowed under certain circumstances in the wartime.
Second, huge debates in the UN Security Council have taken place about application of
Human Rights as part of the Peace and Security agenda. Some countries have pushed to
promote IHRL in the SC agenda and others have been very reluctant about that inclusion. Is
really IHRL helping in peacekeeping or peacebuilding period and being closely connected
to peace and security?
At least, it should be recognized that 173 countries all over the world ratified the International
Covenant on Civil and Political Rights, while 6 have signed it, and only 18 have not taken
action. It means that at the international level, the Covenant has almost universal recognition.
While we should insist on the universal implementation of IHRL, still, as it is the main topic of
the workshop, what happens when the IHRL contradicts implementation of IHL?
First, we should note that, in many cases, IHRL is complementary to IHL.
Still, the success of IHL in its protection role depends on discretion and neutrality, while
IHRL is dealing with accountability and/or responsibility. IHRL needs transparency. Still, the
Martens Clause, which was mentioned in The Hague Convention of 1899, stipulates that even
during wartime protecting human rights and notably the protecting ones continue to apply.
Jus gentium is still applicable. SC Res 25 Mai 1993 (S/RES/827), which established the ITFY,
also recalled that rule, as well as in the Rome Statute.
As far as the ECHR is concerned, in some of the judgments of the European Court of Human
Rights (ECtHR) related to Iraq, the issue of attribution versus jurisdiction was also examined.
We should make a clear distinction between attribution for which a State is designated for
having committed an act of aggression or another act, which would have consequences
against another State, and criminal jurisdiction or even penal responsibility, which belongs
to the competence of criminal courts and, eventually, international criminal tribunals.
What is clear now is that the ECtHR has decided to apply the Convention outside of
the territory of Council of Europe Member States, ECHR would apply, while it should be
underlined that the ECHR should apply between States parties to the Convention and their
citizens.
* Roving Ambassador PAM, Director of the Center of Expertise on Counter Terrorism Measures (French Military
Academy), Former Executive Director of UN CTED, Honorary Judge of the French Judicial Supreme Court.
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Here, there might be a confusion between criminal liability of individuals, responsibility of
States and jurisdiction of the ECtHR outside of the territory of a State which has ratified
the ECHR. The concept of extraterritorial jurisdiction used by the Court to establish its
jurisdiction is actually one of international law and even more of IHL for seeking, inter alia,
protection of prisoners, civil population under the jurisdiction of military forces of a State
occupying a territory. It does not seem that that type of jurisdiction is one hundred percent
clear.
And even if at the same time IHL applies, it is considered by the Court as an exception
in the context of the application of the Convention, despite ECHR (Hassan/UK) (see also
Varnava/Turkey). The Court said that that the implementation of the Convention should
be judged according to IHL principle, which means that IHL is solely a derogation to the
implementation of the Convention.
We cannot agree on the fact that IHL is applicable as an exception to the Convention in its
overall context. IHL is applicable per se whenever it should be applicable and without any
connection to HR. It does not mean that IHRL does not apply, it means that IHL applies as
lex specialis.
What could be the conclusion of that debate?
Human Rights are more and more part of international law, indeed. But when IHL protects
even more life of civilians and prisoners during wartime, it should be clear to everybody
that IHL should prevail.
As Albert Camus said in his speech at the Nobel Academy before receiving the Nobel Prize
in Literature: “Obviously, each generation believes that it should rebuild the World. But for
our generation, the task is perhaps even bigger. It is simply to maintain the World as it is”.
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Panel 2: Application of International Humanitarian Law and International
Human Rights Law by International Courts and Tribunals
Victoria Manko*
(moderator of the panel)
The relation between the two sets of rules in the situation
of an armed conflict has repeatedly become the subject
of examination in international courts and tribunals. The
current practice reveals challenges caused by attempts of
simultaneous application of IHL and human rights law both to
the integrity of these rules and to institutions seeking to apply
them to armed conflicts and in their aftermath.
For instance, we see from the practice that the case-law of the European Court of Human
Rights is quite controversial. The Court attempted to resolve the issue of the relationship
between international humanitarian law and the provisions of the European Convention
on Human Rights in relation to the same events twice. In the cases Al-Jedda v. the United
Kingdom and Hassan v. the United Kingdom it came to completely opposing outcomes.
In this regard, there are a lot of practical questions for international courts and tribunals
that need to be resolved. For instance,
•

How to distinguish situations of exclusive application of IHL or human rights law?

•

Is it possible to apply both branches at the same time? How should the norms of these
branches be applied together?

•

What features should a forum competent to apply IHL possess?

•

In what way (and to what degree of detail) should the facts be established in order to
apply IHL rules in a correct manner? What are the standards for the evaluation of such
evidence?

Hopefully, we shall see an analysis of how different forums approach these questions.
Maybe, eventually, it would even help to find some decision, common ground, or suggest
recommendations for courts and tribunals on how to apply IHL and IHRL in a situation of
armed conflict.

* Became the General Director of the International and Comparative Law Research Center in 2018. Before
that, she took the position of an Expert on Public International Law and Assistant General Director, being a
regular member of the Russian delegation to UNCITRAL. Before joining the Center, she worked in Moscowbased international law firms advising clients on international law matters for several years. She holds a
master’s degree in international law from the Lomonosov Moscow State University.
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Anatoly Kovler*
International Humanitarian Law and the European
Convention on Human Rights:
A Clear Demarcation Line is Necessary
The sad paradox of the contemporary history is the fact that
75 years after the end of World War II the international courts
deal with the problems of international and non-international
armed conflicts and the international humanitarian law (IHL)
is applied in relation to the Universal Declaration of Human
Rights, European Convention on Human Rights (Convention)
and other covenants on human rights as a lex specialis or as an autonomous legal system
per se.
The case-law of the European Court of Human Rights on this time is rather contradictory:
from the cases, in which military action is adjudicated without any reference to IHL, to the
similar cases, in which IHL has been directly applied by the Court. This situation confirms
the need for a reconciliation between the two systems of law – IHL and Convention – to the
extent that they are both applicable.
The personal position of the author can be expressed in three points:
1. The norms of ECHR cannot be applied extraterritorially during an active phase of military
operations of an international armed conflict – the monopoly of IHR is evident.
2. Even accepting the Convention’s application in these conditions, the norms and principles
of IHL must be taken into consideration as lex specialis.
3. Taking into account a particular status of IHL as lex specialis, its provisions may affect
the implementation of the Convention and in some circumstances prevail over the
Convention. It does not prevent the European Court from the autonomous interpretation
of the Convention.
But the main conclusion is a necessity to draw a clear demarcation line between the two
systems.

* Professor, holder of Ph.D. and Honored Lawyer of the Russian Federation. Professor Kovler is now serving
as Head of the Foreign Law and Comparative Law Center at the Institute of Legislation and Comparative
Law under the Government of the Russian Federation. He worked as Head of Comparative Law Center at
the Institute of State and Law of the Russian Academy of Sciences in 1979-1999. He was elected judge of the
European Court of Human Rights in 1999 and served until 2012. Professor Kovler also has a broad teaching
experience. He is the author of 8 monographs and about 150 scientific publications on the theory of law,
anthropology, human rights, comparative constitutional law.
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Wenqi Zhu*
Contribution by the Ad Hoc International Criminal
Tribunals to the Development of IHL
This year marks the 70th anniversary of the Geneva Conventions
of 1949, and it is also the right time to review some of the
contributions that the ICTY and the ICTR have made to the
development of international humanitarian law (IHL).
It is evident that the practice of the ICTY has made great
contribution to the development of IHL. The ICTY was set up
by the UN Security Council by the adoption of Resolution 808 in 1993, in which the ICTY has
the mandate to prosecute persons responsible for serious violations of international law
committed in the territory of the former Yugoslavia since 1991. With this as background,
it is required by the principle nullum crimen sine lege that the ICTY must apply rules of
international humanitarian law which are, beyond any doubt, part of customary law, so as
to avoid the possible problem of adherence. The lists of grave breaches contained in the
four Geneva Conventions are reproduced in Article 2 of the ICTY Statute. Therefore, the
International Criminal Tribunal has the power to prosecute those persons who committed
or ordered grave breaches of the four Geneva Conventions of 1949 to be committed.
The International Criminal Tribunal for Rwanda (the ICTR) was also set up by the UN Security
Council in 1994. In accordance with Article 4 of its Statute, the ICTR has the power to prosecute
those persons who committed or ordered serious violations of Article 3 common to the four
Geneva Conventions of 1949 to be committed. This is another important development of
international humanitarian law. In this regard, the Security Council stated that “Given the
nature of the conflict as non-international in character, the Council has incorporated within
the subject-matter jurisdiction of the Tribunal violations of international humanitarian law
which may either be committed in both international and internal armed conflict, such as
the crime of genocide and crimes again humanity, or may be committed only in internal
armed conflicts, such as violations of article 3 common to the four Geneva Conventions, as
more fully elaborated in Article 4 of Additional Protocol II.”
Whether the Geneva Conventions of 1949 can be applied to internal armed conflicts is one
of the points that the ICTY extensively discussed in its first case of Tadic.
The one or two points illustrated above are just some examples to show how the practice of
the UN Ad Hoc International Tribunal has contributed to the development of international
humanitarian law.

* Professor of international law at Renmin University School of law, Beijing, China, Council Member of the
Board of the Chinese Society of International Law and EC Member of the Asian Society of International Law.
Worked in the Appeals Section of the Office of the Prosecutor of the ICTY and the ICTR in 1995-2001, and
in Chinese Foreign Ministry in 1988-1994. Author of the books on China and International Criminal Court
(2008) by the Press of Renmin University of China, War Crimes (2010) by Legal Press, Modern Introduction
of International Law (2013), International Criminal Procedure Law (2014) by Commerce Press, International
Criminal Law (2015) and International Humanitarian Law (2018) also by Commerce Press in Beijing, China.
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Peter M. Kremer*
Applying IHL and ECHR Norms to NIACs:
A Challenge for the ECtHR
Recent decisions by the European Court of Human Rights
(ECtHR) on the application of the European Convention of
Human Rights (ECHR) to cases involving armed conflict show
a more explicit use of international humanitarian law (IHL) in
its reasoning.
In Hassan v. United Kingdom,1 the Court decided that IHL was
the primary body of law applied in international armed conflict (IAC) and no breach of Art 5
ECHR was to be found provided the IHL norms were met.2 Following the Hassan decision,
an important issue in the interplay between the ECHR and IHL to armed conflicts remained
unanswered: How do IHL and the ECHR apply in cases of non-international armed conflict
(NIAC)?
This issue was front and center in the recent United Kingdom Supreme Court (UKSC)
decision in Serdar Mohammed.3 In that case, the Court identified alternative legal
standards applicable to NIACs and the majority applying Hassan reasoning concluded
that “the taking of prisoners of war and the detention of civilians posing a threat to security
are inherent in international and non-international armed conflicts alike.”4 The question is
whether the UKSC’s reasoning will pass muster with the ECtHR?
The theme of my presentation is that UKSC application of the Hassan accommodation
in favor of IHL safeguards in cases of NIAC allows the ECtHR to confirm both the basic
principle of IHL accommodation from Hassan and the auxiliary principle that IHL norms
must be met to avoid a finding that the ECHR has been breached.
In my view, based on ECtHR case law, any post-Hassan accommodation of IHL must be
based on fact-driven case analysis, which distinguishes between law enforcement and
armed conflict situations and evaluates the adequacy of the IHL norms for armed conflict
against ECHR norms. As the Serdar Mohammed case shows, the facts will define to what
extent the accommodation will apply in a specific case.5

* Had a distinguished 32-year career with the Department of Justice of Canada as Federal Prosecutor (19721990), Director of the War Crimes and Crimes Against Humanity Section (1990-1996), and General Counsel
Litigation (1996-2005). He was appointed as Queen’s Counsel in 1990. Between 2005 and 2014 Mr. Kremer was
the Director of the Appeals Division with the Prosecutor’s Office of the International Criminal Tribunal for the
former Yugoslavia, and from 2012 and 2014 also Acting Deputy Prosecutor. Mr. Kremer retired from public
service in October 2014.
1 Hassan v. United Kingdom, Judgement of 16 September 2014, ECtHR [GC], para 10.
2 Ibid., para 104-106.
3 Serdar Mohammed (Respondent) v. Ministry of Defence Appellant), [2017] UKSC 2.
4 Ibid., para 61 (see also, paras 134-136, 164 and 234).
5 Ibid., para 111(5) (holding that the “arrangements for SM’s detention were not compatible with ECHR article
5 (4) in that he did not have any effective means of challenging the lawfulness of his detention”).
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Dieter Fleck*
The Impact of Armed Conflicts on the Jurisprudence
of the European Court of Human Rights
In variation of a question raised by the organizers, this
contribution considers the impact of international
humanitarian law on the application of the European
Convention on Human Rights in times of armed conflict. How
does the application of the ECHR and IHL as lex specialis differ
from the application of the Convention per se? The author
takes a comparative look at the jurisprudence of other regional
human rights bodies; he also considers legal requirements for national and international
jurisdiction in this regard with a view to initiate a discussion on new approaches to legal
proceedings and the implementation of judgments. He concludes that in armed conflict
situations the concurrent application of the two systems of protection requires to take
international humanitarian law into consideration when interpreting and applying a rule
of human rights law. Human rights bodies may – and should – thus provide support to
ensure respect for international humanitarian law. The reluctance of the ECtHR to qualify
a situation as an armed conflict negatively affects the convincing application of human
rights obligations in those situations.

* Honorary President of the International Society for Military Law and the Law of War, Member of the Advisory
Board of the Amsterdam Center for International Law, and Rapporteur of the Committee on Nuclear Weapons,
Non-Proliferation and Contemporary International Law of the International Law Association. He has served
as legal advisor in various Bundeswehr commands, the German Chancellors Office, and the Federal Ministry
of Defence, where he was last Director International Agreements & Policy. He is widely published on issues of
international law and security.
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